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In my rebuttal testimony, [ will focnz on several themes that arise in the direct
testimeny of the Califormua Energy Conmmission (CHC) winesses Kennedy, Jaske and
Frayer [sen'ed on July 8, 20035), and 1 will address the Naws in those common apguments.
Lwill also point out specific errars thal are unigue to the testimony of each individual
CEC witness.

Confidentiality of 2006-2008 as Mittgation of Harm

All three CEC witnesses malee the point that any potential harm caused by the
releuse of s daia ig muticated by the [aet that the [rst three vears ace held as
conlidential.' This reasoning is flawed because it misimdersiands the namme of acquiring
i or capacity additions in Califormia. In particular, due to the long lead times for
permitting, acquisition, approval and consmchion of electne mirasiructure (bolh
reneration und any required associated ransmission), the necd to begin the acquisition
process (ot resourees o be available in 2009 15 alegady upon the utilities a.t.u:_] other load
serving entitics. In csscnce, the 2009 Lﬁﬁrkct for major capacity additions i3 trading right

now 8n yeleaging 2009 data is very muoch 28 large a danger (or larger, given the value of

'TFrayer (. 190 “The KOT includes adequate controls to prevent markst wanipulstion. . the first three vears
o~ he foesast time horizon (2006-M08) froon the rescarce plan will not be veleased™ Taske (p. 13 "Thos
e Lhe pexice 2000 10 200 6. whizh ia the time pecind tn dizpute.. There are no nmardarory parchase
vequirsmentis that far forward™; Kennedy (p. 3 "Data submitted for years 2006-2008 would not he
published. . Siall has consisently recogniesd thal the data [or pearv-farm jyears is more sengitiee, " and

{p. 5) “The puleuis] harm thel ey comme Tom merkel menipeladon evaponates when addidonal time is
available. "




larre, discretc capacity additions as compared to a larger number of smaller spot market
transactions) as the release of ove recent dala (2006-2008).

The Need for the Public Release of the Bata at [ssue in this Proceeding

All three CEC wiilnesses make broad, ceneralizad ¢laims that the daia at igsue
here must be released allepedlby in order fo accomplish g list of goals such as the
reduenon of the uncertainty for sellers, allowing regulators to conduct neccssary
planning, and the promotion of investment and greuler compeliion m the market.” These
claims arc not sufficiently supporied by evidence from the withesses, nor by commeon
Ingzic. The asserfions along these lines overlook a [undamental and significant point that
the IOUs™ Requests for Offers (R1FOY will inform sellers of exwerdy the resource necd that
the TOUss seek to fill. In this sense, sellers ars given perlfoet knowledpe and do not need
to rely on aggregated surmmary dula Lables or “sophisticated estimates™ made by sellers
and theil consultants,

The release of an .IDU solicitation, with itz precize communication of need,-should
SEVG to promete vigorons competition, ndesd, this uumpﬁiil.ign makes RFOs a primary
means of transacting, as the California Public Thilities Conunission (CPUC) has
recognized. Sellers necd not be concerned with how the 101) amived at its declared need
becausc the information contained ina wlibily RFO has been serulinized by many parties

lrough the CPUC and CEC long-term resouree plamting/inegrated cnergy policy report

*Fraver fpo 263 “The toformoation enespealated in e sgwregaled surrmzry tables wil! prowide acoarane
and mecessary signals on the need for new generation investnent, further supponting (he developtoern of a
rebust comapeiilive electoe moastry., 5 Jaske (no 3 “Tha agpregated summarics, 17 not the resouren plan
data themnselves, ere casential w electdeily planting in California”™; Kennedy (p. 5% .. failwre to mals this
fvpe of planning information frecly avaclable bas the potenlial w petpetuals pon-compstitive markers,”



process, Lhe uliliy's Procurement Review Group (PRG) and perhaps an Indepcndent-
Evaluator as well. |

[t is alzo important to recall that all non-nmarket parlicipanis who regucst the
conildenhizal resource plammng data have full access and there should be no further need
for zellers 1o develop their own independent asscssment of TOTT need. As steh, Witness
Jaske's claim that this data release is “essential to electdcity planmng in Califormia®
ignores the fact that this data is already available to planners, regulators, and the IOTTs
PRGs. In any event, p1_annin g has and continucs to occur without the widespread public
release of this data. [n fact, Witness Jaske goes on to relote the “essential” need for data
release by slatmg ai p. 3 ofhis I':asLifnc:nn}-' that this issue is actually a “matter of public
policy.”

The fact that planning and succcssful procurement of resowrces can noear wilhowul
broad public release of this data is ﬁutllér underscored by recent facts. California has
reectitly soon numerons examples of resource plannimg and additional 1'1westmént in
infrasmucture taking place without releasing cnuﬁdmﬁal data as the CCC proposes here:
SDG&Es acquisition of ~1200mw of generation at three different power plants and
5CE’s addition of a majot goneralion resource al Mounlamnyiew are lwo examples. In
addition, planning and infrastruemre invesiment continle 10 TrANsnUSsion as evidenced hy

the recentlv completed Miguel-Mission #2 Hne and the upgrades al Pah 15,
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Data Availubility

The CEL witnesses, while advocatling releasing the apgreparcd data tabies at issue

in this proceeding, conlend thai the data 13 cssentially already available in the market.” [f
in fact Lhis information is alrcady available as claimed by all three CRC witnesses, then
oneis lefl to wonder (1) why parties to proceedings at the CPLC relentiessly pursue
reluase of this type of data that is supposedly already available to them and (2) whether
the ceonomic benefits that the CEC seeks to achieve by releasing confidential data would
already be integraled to the marlet, thus mooting the tasue here. Further, it the data to
be released by e CEC s merely a “refinement” to existing, publicly avariable data, then
onc would question whether this data really is just a “refinement.” Perhaps it is the
packaging of this data providing Lhe means for sellers to conlirm the “infercnccs that the
generator and energy conswlting commumity have alrcady developed™ that also has value.
Should ratepayers be fundimg lis tvpe of fiee consulting to theiy counterparhes in the
marleel?

Az Witness Iaske even points oul on p. 7: “whaole firms have sprang into
gxistence just to assemble and disinbule™ such dala. The fact that this data s valuable
and Tequ'j]'as inderpretarion ad “asscmbly’” argu ES.Stmngl}-' for its status as protected from
broad disclosure and dissemimation such as the CEC altemnpls 1o do here. In fact, it is oot

merely data that 1s confidential, il 1s the cxperl knowledge reguired to “assemble”™ and

* Fraver {p. 7 line 26%: “In reality, those aggregited summmary wbles serve as a rel rement of the existing
pubthic knowledas bhase, effectively a replacemant {or substitute) for a'ready avaclabls informalion”; Jasks
fp. 7 Y Those i the siehustey with detailed koowledoe of utility resnurces make sozhisticated esfimates
ctont the ensrpry to capecity relmionship of e daw Ll e ahresdy been revealed, | Thug, the 101 -
cpecific data fhat the Energsy Commiission proposes to releasz is at best a modest inprovemsnl, 7
Kemnedy (p. 4): "The 100" clgims of econamiz harm if these summaries ate released Jail to accommt for .
s wvuilability ol similer duwa Loe the Klls, 7

! Taske, R
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interpret that data. Wilness Jaske claims that “similar” data has been released by the
ubilities in other proceedings and filings. First, [ am unaware that precisely the data at
issuc here has been provided publicly. Sceond, to the extent similar data has been
provided 1o the CPUC, 1t 15 subject to a protective erder as far as [am aware,

Basic Misunderstanding of the California Marlcet

Throughout the testimony of the CEC witnesses, there are statements that call into
question the witnesses’ fundumental understanding of the Californiz market.” The
witnesses fuil Lo realize, for cxample, that there is at least one centralized market operated
by the Mlercontinental Txchange (ICE) and fhere is the cquivalent of an “open outery™
rrading system available through voice bmkm's.. Both of these markets provide vahiable
service 0 allowing willing buyers and sellers to lransact in an opeﬁ, transparent manter.
In addition to the price discovery created by these markets, there has heen considerable
efort in the lass two years lo incrcasc the gquality and quantily of price data reporting by
varous energy publications.

In addirien, Wimess Jaske slates al p. 8 ol his tl;:stimﬂn}' that “The CPUC does not
allow the 10Us to purchase more than 5% of capacity needs from the spol market.” This
asserlion is somply not true; the CPLCTs guidance 15 that 5% is a rebuftable target only —
feast cost dispatch will dictale Lhe actual amount of cnergy transacted in. Lhe spot markel.
Witness Jaske also states at p. § ol lus testimony that “1'hus, the TOUs have a wide range
o7 options for meeting demnand, from short-term te long-lerm contracts. The prices paid

ulor these contracts can he fixad, or they can be cost-based.” It is not SDG&EE"s

" Frayer (p. 7 footnoted: “Tuss the torm Califormia markel” broadly in this restimony. Although Trealize that
there 1w ewerengly no cenralized day alwad marlket for Qeeldciy, ;) Jagke fpe $):"Iere is no orgamzed
Diay-ddead enerey market bur theve are a few thinly maded, standuwdized contrace forms that allow for a
limited degres olpuics discovery,”




expericnee that it hag access to “cost based" contract options. Further, sellers have not
exhibited a willingness 1o allow us 10 know what their costs are. In faet, in the CPUC
decision thal retuened the 10Us to procurement (0.02-10-062), the Commission adopted
i “Stamdard.ﬂf Conduct” that required procurcment contracts to contain langnage that
abiiraled bolh parties 1o provide data to the CFUC on rcsquest."f’ In SDG&F s firgt RFO
undur s new procurement authority, all sellers refosed to includs this contract languags
{which would require them o provide data, not puh]i-.::]y, but only e the CPTC) and the
Commission was forced 1o drop this Standard of Conduct.

Wilness Frayer slulos al p. 15 “Morcover, 10 (he buyers’ revelation i3 a substitots
for the supplicr’s pre-cxisting private information on the value of the product bemg
transacted, then it also motivates competition and reduces bidder” (suppliers”) profils to
the benefit ol buyers,..” On the contrary, I believe that where the “value of the product
eing transacted” is known by the suppliers in advance, responses wiil tend to cluster
around what they belisve the expected value to be. This result 15 counter lo competing
through submitting a best affer price hased npon the sconomics of 2 praject.

Witness Frayer also states at p. 19: “__. the TOUs are well informed about cach
others” positions and have extensive data on supplices througl the various [ilings
propared by these suppliers. " Witness Frayer i again meorrect aboul the Californiz
market — in this instance, the cxtent of data in the posscssion of the IDUs, While she
mnplies that the playing ficld is not lovel in that 10Us know more data than supphiers, thiz

claim is nof true. The 1015 are also in competilion with each other and are prohililed

® D.02-10-062 Conclusivn ol Law 11; “Io order lo exereise cllzclive tegulatory aversisls ol the Sehavior
discussed abose, all partcs to a procurcroent contract must agree to give e Comeission aod iy sttt
reasnnahle access to infomnat on within soven worling davs, onless otheradse practival, regarding
corplianse with taess srandnrds,”
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fiom sharing confidential nfenmation. As sizled above, the sellers guard their
commercially sengilive data, so that the [OUs do not have any better insight inta supplhier
positions than suppliers have into IO positions.

Tack of Yroof luy Claims that Daca Release will not llarm KRatepayers

While CEC claims that only the IOU s have o burden ol prood in the dispute ever
protecting ralepadyers from the harns cansed by rcleasing cormmercially sensitive data, the
three CBC witnesses® direct testimony is remarkable in one commeon charactenstic  they
are all lacking in anything thai couid he called “proof” o support their assertions of the
beaetlts of the release of data al issue in thig procecding. The CEC witnesses certainly do
not come close 1o meeting the slandard 1o which th IOUs are apparently being held.

Az just onc cxample, Witness Fraver states at p. 17: “Thua, risk aversion appears
o be a good characterization of market participants in thase procursmenl processes,
sugeesting (emphasis added) thal infommation dusscmnipaiion which reduces llﬂcéﬂajilty
wonld have a.heneﬁcial repereussions for buyers and, thus, for ratepayers.” Inthis single
example, as with rumerous other instances throughout the CEC witnesses® direct
testimony, wo are left with a 111.1111._hﬂr of assertions chaming lo support thouwr casc [or the
release of data whiic we arc olltred no evidence that their assortions are true or correct.
Il this exercise is simply a difference ot opinion hetween the experts of the CEC and the
cxpcrts of the 100U, then surely the ralepayers should recerve the beneft ol the doubt,

A3 such, should we not therefore proteel this data from ihe ratepayers” marker
competitors so thal one crrs on the side of cautien, particularly when thare 1s no
canclusive proof offered by those who argue for release of more data thar wwleed

cuslommers would be better ofF




C

‘oments ou the Direct Testimony of the Tndividual CEC Witnesses
In this section, | offer the following comments on cerlain aspeets of the individual

testimony of each CEC witnsss.

Lraver

Witniess Frayer sends mmxed messages with regard 1o “private information.” At .
L1, for example, she asserls at *a key feature of the cwrenl markc-t” is “{t)he extent .of
nublicly available, detailed mbormation on demand and supply.” While this statcment
cetlainly eauses one to quesiion l:.'hclnccd tor release of the data that is at issue heve, she
scems to be saying (1o borrow from Southem Califorma Edison’s analogy) that we are
plaving poker and everyons's cards ave “facc-up.” SDG&LD does not believe thal the
sellers’ cards are “face-up,” and indeed they generally take sieps to cnsure that their cards
remain “face desyn,” Further, if Wimess Frayer is correct that only the ralepayers are
allowed to keep their cards “face down,” then would ratepayers fare better or worse than
Lhe test ol the table?

At p. 15, Wilness Fraver also seems to argue Lthal ratepayers actually benefit from
restricied daia release: “having private information allows a company to make excess
profits.” Although the point of her clam 1= not cﬁtj_rcl}f clear, this statemeni iniplies that
ratepayers will henefit from maintaimng confidentizl (privale) mformartion because they
will fare better in lower cosl procurcment raves (the commadity beingr a “pass tiumugh“
cost to the whiliiv)., Conversely, her argument would also suggest that ratepayers are
hartinzd by public release o1 sensitive cormumereial data.

Juske

Atp. 5, Wimess Jaske cites various cxamples of datw thal 1s made publicly




avmlable by otlier utilities in the WECC and then goos on to state thal, “in some instances
[lhose] wtilitics disclose much more detail than what the Executive Director proposes to

dizclose.”” Wimess laske thorefors sinmittaneously holds up s an cxample the data,

released by other wililics, while ai the same time pointing oul that these utilities
frequently zo lurther with data release than the Exccutive Director feels is prudent. IT
{hege iilitics wonld release dala that the CEC feels should remam conlidential, then why
ngc them as standard for all other data? Perhaps they do not inderstand the
confidentiality issue in the same way as Califorma IOUs becanse they are more insulaied
from competition in their service tervitories, I is cortainky a fact thal retai] compolition 1s
nuot practiced universally throwghout the WECC. And it 1s also true thal many of the
oher utilities, who wers never [breed 1o divest their generalion, rely less on the wholesale
merket than California IOUs. Tn any cvent, before Wilness Jaglke’s asscrtions in this
rerard conld he relied upon h::;'n:, there would need to be evidence that thess markets are
comparable, aud that showing was not made by the CEC here.
| At p. 6, Wimess Juske ciles three examples of how mdividual public. data can be
nsed 0 “reverse engincer”™ other data thai s desmed by the TOUs as conlidential, This
discussion by Witness Jaske makes the case [or why tighter control of even some
curretly public pieces of data is neccssary to protact ratepayers. Bveary individual plece
of data is but one picce of a larger puzzle thal is e conumnercial pesition of utility
alepayers. Witness Jaske's examples provide an oxecilent basis for linuting - - not
cxpanding - - daka release. As hie points out, even seemingly _innuu.ur:bus data can be naed
10 ohiain more scnsitive data. Indeed, it is difficult in s respaoct o always know what

data can really be considersd innocuous.



Atp. 12, Witness Jaske contends that even the release ol a utility’s residual nct
short (RS data (which weonld diselese the extent and timing of ratepayer need and is
therefare some of the most commercially sensitive ratepayer data) may be accoplable
because the 1OUs will procurs through “a whole variely ol solicitations.” Therefore, the
RNE knowledge “does liitle 1o E:[l."e::t how gencrators will bid on any one.” This
unsupported conclusion 1gnores the fact that lor a utility the size of SRG&E, i is. unhlkely
to have many seliclladions. Therclore, the correct conelusion may be thal release o RNS
will be defnmental to raicpayers of STIG&E.

I<cnm edy

Atp. 3, Witness Kennedy staies broadly that the “specifics of DWR contracts that
provide a large portion of each wiilities supply through 2010 are public.” Witness
Kermedy is wrong. There arc niany important, commercially sensilive aspecls of Lhe
[3% 1R contracts thal arc not pablic, such as the price of gas delivered to any mndividual
10U tolling contract and the level of generation al the dispatchable DWER. contract units,

Furlthermore, at p. 7 Withess Kemmedy basically refules his enlite argument
supporling data release by conceding that “some markelt mamipLﬁaﬁﬂn 12 possible.” But,
{in his opinion) the “utilities are much less vulnerable now.”  Witness Kennedy cannot
have it both ways: either release of TOVT data is beneficial to the market and therefore
beneficial © ratepayers or market mandgpulation (among other prohlems} is possible and
public release of sensitive commercial mfonmalion should be avoided to protect
ralepayers. Like the other CEC witnesses, Witness Kennedy does not offer any
quartitative or qualitative “proof’ for his assertions, and 1 would be inlerestmg o now

if he has caleulated how much ralepayers still stand to lose, cven given their “less
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yulucrable” current state. Tn addition, how much harm to the manlel 18 acceplable for
ratepayers 1f the dala release has offzsiting benefits Jor sellors?
Cuonclusion
As the CEC deliberates regarding the confidentiality of dais in (his and [nlure
procecdings it should he guided by the following considerations:
(1} The CEC should UUI‘_.irdill-'rle closely with the CPUC, and the manner in which
hoth agencies delincatc data as conlidential should be consistent. In the spinit of
this cooperative approach, the CEC should take notice of the current CPUC Crder
Institwimyg Rulemaking on conlidentiality issues (R.03-00-040). The CEC should
lake no cctions here with regard io comfidentiality that would presuppose the
outeome of thiz QIR or that are inconsistent with CPUC determinations to date
regarding the conlfidentiality of pmcurt:mént data.
{2} In making decizions on conlidentiality igsues, the CEC should, where any
doubt romains as to the advizsabihity ot releasing data, err on the sidc ol caution
and give to ralepayers the benelit ol the doubt that will ensure protection of their
interasts. SDG&E’s cffors devoled to the outcome of this debate are for the sﬁle
. pupose of benetiting and protecting ratepayers.

Thiz concludes my rehiittal testimony.
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